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8th June 2006 

Commissioning and Contract Submissions 

Attention: Silke Radde 

Regulatory and Competition Policy Branch 

Ministry of Economic Development 

PO Box 1473 

Wellington 

New Zealand 

 

Dear Ms Radde, 

 

RE: SUBMISSION CONCERNING THE COMMISSIONING RULE, CONTRACTS AND THE 
NEW ZEALAND COPYRIGHT ACT 1994. 

 
Please find enclosed the Screen Directors Guild of New Zealand submission regarding the 

Commissioning Rule, Contracts and the New Zealand Copyright Act 1994. 

 

THE SCREEN DIRECTORS GUILD OF NEW ZEALAND 
 

• The Screen Directors Guild of New Zealand (SDGNZ) is a non-profit organization that 

represents the rights of Screen Directors in New Zealand. 

• SDGNZ creates a forum where Directors can define, defend and further their 

professional industry. 

• SDGNZ members have access to non-legal and legal advice on issues related to 

working in the screen production sector. 

• SDGNZ members comprise a broad cross-section of New Zealand’s most 

accomplished Directors and those who are embarking on their career in the screen 

industry. 

• SDGNZ membership comprises Directors, Producers, Directors of Photography, 

Editors, Students and Teachers. 
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• Directors have a responsibility to shape and influence the collective environment 

they work in. It is the Guild's role to help Screen Directors work more effectively in the 

New Zealand Film and Television industry. 

• Through the promotion and advancement of New Zealand feature film and TV 

production, the SDGNZ strives to develop the professional incentives that are needed 

to encourage talented people to stretch their skills, exploit their gifts to the full and 

encourage others to follow. 

• SDGNZ assists the Australian Screen Directors Authorship Collecting Society in 

delivering to New Zealand Directors the residuals owing to them for their work that is 

screened in Australia. 

• SDGNZ is a member of, and at present holds the Secretariat for the International 

Association of English Speaking Directors Organizations. This group shares 

information and supports and advises on Directors’ economic and cultural issues in 

English speaking countries. 

• The SDGNZ enhances New Zealand Director’s international opportunities by gifting 

an annual screening in the Directors Guild of America to a New Zealand Director with 

a view to securing American distribution. 

• For all expertise levels, from young trainees to seasoned Directors, the SDGNZ is 

dedicated to the artistic excellence, employment opportunity and economic wellbeing 

of its members. 

• The Screen Directors Guild is an organization of one full-time and one part-time staff 

member. 

• The Screen Directors Guild hosts the annual New Zealand Screen Awards in 2005 

and is doing so again this year. 

• The Screen Directors Guild is an organization in a significant growth phase and is 

attracting a strong new membership of young up-and-coming Directors. 

• The Screen Directors Guild has been in existence for ten years. 
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THE SCREEN DIRECTORS GUILD CONSIDERS THAT 

• The screen production industry is significantly affected by the Commissioning Rule 

and the Screen Directors Guild has concerns with the Commissioning Rule as it 

stands at present.  

• SDGNZ welcomes the Ministry of Economic Development’s move to consider the 

effects on all creative authors, as well as photographers.  

• The Screen Directors Guild of New Zealand supports the move to repeal Section 

21(3) of the Act and position authors as the first owner of copyright in the creation 

of a commissioned work. 

• New Zealand is losing some of its best and brightest directing talent due to greater 

opportunities and revenue streams overseas. 

• Whilst it may be considered premature to raise the issue of the statutory definition 

of the “author”, the Screen Directors Guild sees this definition to be central to the 

issues surrounding the Copyright Act and has done considerable work on this 

issue already. 

 

THE ROLE OF THE DIRECTOR 

• As the primary creator/auteur of the audiovisual work, the Director has the 

responsibility for inspiring a team of creative collaborators from pre-production 

through to project completion. 

• The Director plays the primary role in creative decisions at all stages of preparation, 

production, and post-production of the work. 

• The Director’s function is to mould all of the creative elements of the work into a 

cohesive, aesthetic whole. 
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1. EXECUTIVE SUMMARY OF SUBMISSION 
 

Commissioners, Producers, and Directors need each other both economically and 

creatively in order to thrive and survive in today’s market place. The New Zealand law 

should reflect this. SDGNZ recognises the strength of all parties in the process of creating 

audiovisual works. 

The Copyright Act 1994 (NZ) grants first ownership of the copyright in a work to the 

commissioner under Section 21(3), rather than the author.  This default position of the 

commissioner holding copyright is detrimental to the livelihood of Directors as well as the 

economic prosperity of the New Zealand film and television industry as a whole.  As 
such, the Screen Directors Guild of New Zealand (SDGNZ) supports the move to 
repeal Section 21(3) of the Act and position authors as the first owner of copyright 

in the creation of a commissioned work.  
 

Section 21(3) of the Act can be seen as exemplifying the legal disadvantages that 

Directors’ experience when compared with the creators of other forms of intellectual 

property discussed.  At first glance the Act may be seen as irrelevant to the economic 

welfare of Directors as they are not recognised as authors under current New Zealand 

legislation; this right is assumed to vest in the producer/s. 1 However, upon closer 

examination, Section 21(3) is responsible for creating a massive legal imbalance of power 

between producers and Directors.  Audiovisual works are the only kind of intellectual 
property discussed under the Act where the author and the commissioner are likely 

to be the same party under legal definition: the production company.  
 

An “author” of a sound recording or film is defined under the Act as “the person by whom 

the arrangements necessary for the making of the sound recording or film are 

undertaken” (Section 5). The Act does not define a commissioner, although as used in 

context the commissioner is one who invests in and contributes to the organisation of the 

completion of a creative work. When applied to the complex funding arrangements that 

 
1 Section 21(3) of The Copyright Act 1994.  
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structure the creation of an audiovisual work, this lack of definition could be seen as 

creating multiple commissioners. 

 

Is the commissioner the production company? Or is it a Government body, such as the 

New Zealand Film Commission, New Zealand on Air, or Te Mangai Paho? Examination of 

the particular contracts usually provides the answer. Often audiovisual works have 

multiple authors. However, in commercial practice it is the production company that is 

usually seen as the commissioner.   

 

This means that the author is almost always defined as a commissioner, a situation that is 

less likely to occur in the other kinds of creative works covered in the Act — photographs, 

computer programs, paintings, drawings, diagrams, charts, plans, engravings, model, 

sculptures and sound recordings. Thus at present the law could be seen as creating a 

monopoly of protection for production companies that no other authors or 
commissioners receive under current legislation. 

The current Commissioning Rule creates a legal impasse for Directors that must be 

resolved.  It has created an environment where not all creators of intellectual property are 

treated equally, and places Directors in a difficult position when negotiating in New 

Zealand and participating in a global market.  

 

1.1 Submission 

 
SDGNZ supports the photographers’ argument that Section 21(3) of the Copyright Act 

1994 should be repealed.  We believe that instead of protecting commissioners, the law 

creates an unequal trading environment where authors are unfairly disadvantaged.  

 

SDGNZ is aware that the nature of distributing intellectual property in a global market 

often requires the assignment of copyright to the commissioner.  After all, it is the 

commissioners who often have to provide security to lenders for the creation of an audio-

visual work.  
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However, the law should not privilege commissioners to the detriment of authors or 

creatives.  To do so may have a detrimental affect on a rapidly globalising commercial 

environment where the name and reputation of the author are often critical to the funding 

and promotion of their work.  In short, a decision to repeal Section 21(3) is a decision to 

work towards balancing the creative sector and promoting economic growth 

 

1.2  Topics 

 
This submission covers: 

 

• 2 Rationale behind Section 21.3 of the Copyright Act of New Zealand. 

• 2.1 Effects On Director’s Negotiations/ Access to Legal Resources/ 
Infrastructure/ Moral Rights.  How the current legislation under Section 21(3) 

affects Directors’ livelihoods.  

 

• 2.1  Moral Rights.  How Section 21(3) works to erode the moral rights that 

Directors are accorded under the rest of the Copyright Act 1994. 

 

• 2.1  Economics and International Legislation.  How Section 21(3) often works 

in practice as leverage to deprive Directors’ of their authorship rights under 

international treaties such as the Berne Convention and the Universal Copyright 

Convention. 

• 3 The International Situation.  How the current legislation is out of step with the 

laws of other countries (in particular France, the UK, Ireland, Canada and the 

US). 

• 4 Response to the Questions in the Discussion Paper. 

• 5 Conclusion.  
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2. SECTION 21(3) OF THE COPYRIGHT ACT IN NEW ZEALAND 

 
Rationale of the Act 

 
The March 2006 discussion paper from the Ministry of Economic Development cites the 

rationale behind Section 21(3) as stemming from a desire to protect the commissioner for 

two key reasons.2 The first is that the commissioner is likely to have influenced or 

directed the nature of the work created.  The second reason stems from the concern that 

members of the public, for private or domestic reasons, often commission works and that 

these people may be unaware of the existence or implications of the copyright protection. 

 

Very few audiovisual works are commissioned by members of the public for private or 

domestic use due to the high cost in producing these works — the most likely commission 

is an oral history or a wedding video. For the most part, the commissioner is usually the 

producer/ production company.  

 

When the rationale is applied to the film industry, the two reasons behind the argument 

are not logical.  The first rationale is irrelevant if the producer is both author and 

commissioner. The second is also irrelevant – there is no legal need to protect producers 

from themselves, and the minority group of private consumers who are not producers 

already have protection under Section 105(1) of the Act.    

 

2.1  Effects on Directors 
 

• NEGOTIATIONS.  The effect of Section 21(3) of the Act is that authors and 
Directors are placed in a weak position when negotiating with producers that 
works to further erode their economic status.   

 

2 Department of Justice, Law Reform Division, “Copyright Bill: Departmental Report to Commerce Select 
Committee”, November 1994, as cited in The Commissioning Rule, Contracts and the Copyright Act 1994 – A 
Discussion Paper. The Ministry for Economic Development, March 2006, p.9. 
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Many industry professionals are not fully briefed on copyright laws and may not be 

aware of their rights.  In New Zealand, there are two ways in which Directors are 

typically brought on board for a project.   

 

The first is when a Director is commissioned as a self-employed contractor by a 

production company.  Under current New Zealand legislation, the Director in this 

instance does not have copyright ownership.  

 

The second is when a Director approaches a production company to secure 

funding for a project of that they have developed, often with a written proposal. In 

this instance, legally the Director is the first owner of copyright as the author of a 

literary or dramatic work. Institutional funding is often allocated to Directors’ 

projects on the basis that they have a broadcast outcome and a producer to trigger 

production funding.  This means that Directors are often required to contract out of 

their authorial rights of copyright to get a project off the ground.  

 

It should be noted, however, that a Director is not obliged to contract out of 

copyright. Our conversations with Directors suggest that they contract out of 

copyright more often than not.  

 

• ECONOMICS AND INTERNATIONAL LEGISLATION.  The Commissioning 
Rule encourages Directors to contract out of the economic rights they are 
accorded in foreign territories. 

 

New Zealand is signed up to international treaties which afford Directors the same 

financial benefits they would receive if they were a citizen of the country where it is 

broadcast.   
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Territories where Directors have rights over authorship include France, the UK, 

Canada and the US.3 Article 5 of the Berne Convention for the Protection of 

Literary and Artistic Works states:   

 

The enjoyment and exercise of these rights shall not be subject to any 
formality; such enjoyment and such exercise shall be independent of the 
existence of protection in the country of origin of the work. Consequently, 
apart from the provisions of this Convention, the extent of protection, as 
well as the means of redress afforded to the author to protect his rights, 
shall be governed exclusively by the laws of the country where protection 
is claimed. 

 

This is a right that is also conferred onto Directors under Article 11 of the Universal 

Copyright Convention.4 This highlights the anomalies between New Zealand 

copyright legislation and the treaties to which New Zealand is a part of.  

 

This example also shows the interaction between copyright law and contract law in 

the New Zealand film and television industry: the Commissioning Rule effectively 

creates a situation where they are further divested of their rights through contract 

law.  For the most part choosing to exercise these rights leads to a loss of work.   

 

• MORAL RIGHTS.  The Commissioning Rule works to erode the moral rights 
that Directors do hold under the Copyright Act. 

Although New Zealand Directors are not considered as “authors” in the sense that 

they hold first right of ownership over a work, they do have moral rights (Copyright 

Act, Sections 94 -104). That is, Directors have the right to be identified on the work 

as an author, and the right of preservation of the integrity of their work. Section 118 

of the Copyright Act states that these moral rights cannot be assigned to another 

individual.  
 
3 In France Directors have rights to authorship but it is presumed these will be passed on to the producer for 
the commercial exploitation of the film.  French Directors are guaranteed proceeds from the ongoing use and 
sale of their work.  The UK, Canada and US all have provisions where the Director is considered as a co-
author. In the UK this co-authorship is with the producer, in Canada and the US this can be with the producer, 
editor or cinematographer. 
4 As revised on 24 July, 1971. 



SDGNZ: Dedicated to the Creative, Economic and Financial Well-being of New Zealand Directors 11

In practice, moral rights can be difficult to uphold when they are not coupled with 

the attribution of economic rights.  It is common for Directors to find their work 

uncredited and as part of a production back-catalogue for sale in foreign territories 

or used in a news segment, without the Director being aware that their work is 

being sold.   

 

In the course of the research for this submission, we found an Australian website 

for the company Beyond International (www.beyond.com.au) where the work of 

many uncredited New Zealand Directors is for sale. Many of the Directors whose 

work was featured were unaware that this was occurring.  

 
The Commissioning Rule encourages Directors to sign out of the rights they may 

be accorded in foreign territories, thus removing the economic incentive to ensure 

moral rights are enforced.  (Why chase a work made five years ago if there is no 

financial benefit?) 

 

• ACCESS TO LEGAL RESOURCES.  Lack of Knowledge about Copyright 
Rights. 

 
While under the eyes of the law authors who are self-employed contractors and 

commissioners may be attributed the same rights, this may in practice not be the 

case. 

 

Creative New Zealand’s 2000 Portrait of an Artist – A Survey of Professional and 

Practicing Artists in New Zealand found that 26% of the New Zealand artists 

surveyed felt that their copyright had been breached, and of this percentage 51% 

took the claim no further.5 These statistics are reflected in the anecdotal dealings 

SDGNZ has had when dealing with Directors.  

 

5 Creative New Zealand (2000). Portrait of an Artist – A Survey of Professional and Practicing Artists in New 
Zealand, p.78. 

http://www.beyond.com.au/
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Self-employed contractors may lack the experience or financial resources to fully 

benefit from legal protection.  SDGNZ notes that this is a situation experienced 

widely within the screen production industry, by Directors and Producers alike.   

 

SDGNZ supports Viscopy’s submission for a free Arts Law service to provide 

advice to individual creators and small licensees.  

 

• INFRASTRUCTURE.  Section 21(3) creates a downstream effect where the 

infrastructure of the film and television industry is weakened. 
 

The unequal power that production companies are afforded under the 

Commissioning Rule places pressure on Directors to accept lower pay for their 

work.  

 

With little hope of receiving residuals, Directors are often obliged to work 

intermittently for minimum wages. As a direct result, Directors have difficulty in 

developing an infrastructure for their vocation. With the exception of drama 

Directors, there is little hope of pay rises or a career path for New Zealand 

Directors.  

 

This in turn affects production companies negatively as talented Directors may be 

forced to change vocation or move overseas where conditions are better.  

 

Under these conditions, many talented Directors choose to go overseas to work.  

This is a loss of both cultural capital and loss of revenue to the New Zealand film 

and television industry, and the economy as a whole. Directors are a highly 

attractive commodity for both local and international sales. Few successful 

Directors remain in New Zealand. It does not make sense to lose our best to 

foreign shores.  
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The greatest thing we can do as a country is ensure that we pay appropriately and 

reward those who export New Zealand’s voice globally so that they can continue to 

do so for the benefit of the wider economy. 

 

3. THE INTERNATIONAL SITUATION 
 

The Commissioning Rule places New Zealand out of step with the policies of their major 

trading parties internationally.  The UK, Australia and Ireland all have provisions for rights 

for the private consumer, but do not enact this through the introduction of a ‘blanket’ 

Commissioning Rule in their copyright acts.6 They recognise the rights of an author in 

first ownership of copyright. This places New Zealand authors and Directors at 

disadvantage when dealing commercially on an international scale.  

 

4. RESPONSE TO QUESTIONS IN THE DISCUSSION PAPER 
 

Questions 1 - 5 apply specifically to photography.  SDGNZ does not feel that it has the 

expertise to answer these.  However, the issues that we have raised above in relation to 

the screen production sector would sufficiently apply to questions 1 - 5 were they to apply 

to all creative works.  
 

Question 6 

What are the advantages and disadvantages of the Commissioning Rule as it applies to 

works other than photographs? 

• The Commissioning Rule provides no advantages for Directors.  

• The Commissioning Rule amplifies the legal disadvantages of Directors when 

negotiating contracts. 

• The rule as it stands creates an imbalance of power and protects the interests of 

broadcasters and film producers. 

6 Cf. The United Kingdom: Copyright, Designs and Patents Act 1998; Australia: Copyright Act 1968 (Cth.); 
Ireland: Copyright and Related Rights Act 2000. 
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Question 7 

Does the Commissioning Rule reflect industry practice or does industry practice depart from 

the default position, and if so, in what way? 

• The Commissioning Rule does reflect industry practice at present. Overall industry 

practice does not depart from the default position. Directors have to negotiate their 

way out of the default position and it is not always easy for them to do this in the 

current environment. 

• The SDGNZ holds the view that this does not necessarily make it good practice or fair 

practice. 

• The Commissioning Rule favours the commissioner and not the creative. Often the 

commissioner will pay the minimum for a work and will not pay for subsequent use of 

that work. 

 

Question 8 

How do industry/individuals deal with situations where several works are commissioned, but 

different default ownership rules apply?  

• Often contracting around this area creates confusion for both the commissioner and 

the Director. 

• This can create difficulties in distribution and financing of film and television content.  

For example, in the case of a series produced for television where the production 

company commissions multiple Directors, some Directors may contract out of their 

international copyright rights while others may not.  This creates a problem for 

Producers in distributing the series in foreign territories. 

• Legal costs are so significant that only the large companies can afford the advice.  
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Question 9 

Does the Commissioning Rule cause uncertainty as to how to define ownership of works 

covered by the rule? 

• Uncertainty is absolutely caused by the Commissioning Rule as it stands. Our 

members often tell us that they are unsure of their rights around copyright ownership 

and the subsequent sales of their work internationally. 

• Residual opportunities are lost through either a lack of understanding of ownership 

rights or Directors being unsure about whether they should be paid for their work 

screening overseas.  

• Directors’ moral rights are often ignored. 

• Potential ongoing income is lost to Directors. 

• When a commercial work is infringed it is our understanding that the Director has no 

legal recourse if they have never owned the copyright.  

 

Question 10 

What is the current practice relating to commissions by private clients?  

 

• Due to the costs of film and television content it is very rare for private commissions 

to occur. The only real exception is wedding videos and oral histories. 

a. To what extent, and in what way, is copyright ownership of privately 

commissioned works subject to contractual agreements?  N/A 

b. What is your view on, and experience of, subsequent use of privately 

commissioned works? N/A 

 

Question 11 

Have there been any substantial privacy issues with privately commissioned works other 

than photographs or films that should be addressed by Section 105(1) of the Act? 

 

• We are unaware of any issues on this topic. 
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Question 12 

Are there any reasons to extend Section 21(3) of the Act to other categories of works? 

 

• The SDGNZ believes that the Section should be repealed, so would not be in favour 

of any extension to other categories of work. 

 

Question 13 

Are there any other significant issues, other than those identified above, relating to the 

commissioning of works other than photographs? 

• The issues in the body of this document and in our summary cover our concerns over 

the Commissioning Rule. 

 

Question 14 

What are your views on the options presented and why?  Which of the above options do you 

support and why?   Do you suggest any other options?  

 

• The SDGNZ supports the adoption of Option 2, Section E: 

 

“Repeal Section 21(3) of the Act. The author of any commissioned work is the first author of 

copyright.” 

 

Copyright and Contract: Questions 15 - 17. 

The SDGNZ does not wish to comment on this aspect of the paper. We concur with the 

Copyright Council that of New Zealand that there is no demonstrated need for a change in 

the law in this regards. 

 

5. CONCLUSION 

 
Harmonising New Zealand legislation with other key players in the global industry (such 

as the UK) is imperative to the economic advancement of an industry whose growth is 
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dependent on exporting intellectual property.7 Audio-visual works are often sold and 

promoted on the basis of the author as Director rather than author as commissioner, 

necessitating legislation which protects the economic rights of an author.   

 

At present it is not compelling enough economically for New Zealand Directors to stay 

and work here.  Often Directors go overseas after one or two successful projects, for 

example Lee Tamahori, Vincent Ward, Alan Erson, Anna Reeves, Rachel Curry, Dave 

Ambler, Jane Campion, Niki Caro and Roger Donaldson.  The current legislative 

conditions in New Zealand reduce the economic return for the investment our nation puts 

into training Directors, and the potential revenue from their future successes. This puts 

New Zealand is in the position of almost always funding the more risky end of the market.   

 

The Government sees the film and television industry as a key sector for economic 

growth.  Statistics New Zealand calculated that in 2002, the industry was comprised of 

2,000 enterprises, 6,000 employees and contributed more than $2 billion to the 

economy[AS1].8 The success of films such as The World’s Fastest Indian, River Queen 

and No. 2 has generated international interest in New Zealand stories that bodes well for 

the future of offshore sales[AS2].  New Zealand should seize the opportunity this debate 

gives to amend obsolete legislation that fails to provide sufficient protection for Directors. 

 

Repealing Section 21(3) of the Act is a move towards protecting the intellectual property 

of our talent.  Facilitating better treatment of our Directors is more likely to build a thriving 

and economically fruitful film and television industry than merely encouraging overseas 

productions to use our country as a backdrop.  

 

This is not to say that Directors should be privileged over others involved in the process of 

making audiovisual works.  This is a view that SPADA shares, “key creatives should be 

recognised and share in the rewards of the financial success of a film.  While key 

creatives on a project will vary on a case by case basis they will commonly include the 

 
7 Creative New Zealand’s Portrait of an Artist – A Survey of Professional and Practicing Artists in New Zealand 
identified the key markets for New Zealand’s creative exports as Australia, the US, Europe and Britain (2000: 
34). 
8 Census 2000, sourced from www.stats.govt.nz.

http://www.stats.govt.nz/
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writer and the Director”.9 SDGNZ believes that repealing this aspect of the Act is also a 

move to improving relationships between key creatives and strengthening the 

infrastructure of the industry.   

 

In summary, this submission has argued that:  

 

• The Commissioning Rule amplifies the legal disadvantage of Directors when 

negotiating with producers; 

 

• In the case of audiovisual works under 21(3), the production company is frequently 

the author and the commissioner by legal definition; 

 

• Therefore Section 21(3) vests in producers have more power than any other 

commissioner or author under the Act, thus placing the burden of negotiating change 

on Directors seeking their rights and fair remuneration for work completed; 

 

• This is a situation that rarely occurs in the case of other creative works covered by 

the Act, meaning that Section 21(3) encourages a situation where authors are treated 

inconsistently in the Act’s pragmatic application; 

 

• The law is based on a rationale which rarely occurs in the film and television industry, 

that is, the private, domestic commission; 

 

• Directors are much less likely to be aware of their rights than large production 

companies and therefore should hold affirmative legal protection; 

 

• This is counter productive to the infrastructure of the film and television industry by 

forcing Directors to accept lower economic and moral right returns; 

 

• Section 21(3) works to erode the moral rights Directors are afforded under other parts 

of the Copyright Act;

9 SPADA, Filmmaker Revenue Model for the New Zealand Film Commission (2005). 
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• Directors are often forced to contract out of the rights of authorship they are afforded 

in some territories by the Berne Convention;

• Section 21(3) encourages Directors to move overseas where conditions are better at 

a loss to the New Zealand film and television industry and our economy.  

 

The SDGNZ supports the photographers’ position that Section 21(3) of the 

Copyright Act be appealed.  We believe that the way to encourage a thriving film 

and television industry is to fairly balance the interests of all key creatives involved 
in making a work. 

Thank you for the opportunity to submit this to the Ministry of Economic Development  

For more information please contact 

Anna Cahill 

Executive Director 

Screen Directors Guild of New Zealand 

PO Box 47-294 

Ponsonby 

Auckland 

Ph: 09 360-2102 


